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One of the most interesting features of post-Mao China are 

developments of the judical system. However, I do not in­

tend to cover the period since 1978 in detail but will con­

fine myself to a few summarizing observations and ques­

tions. [ 1]

It seems safe to conclude that since 1949 to any Chinese 

leadership law was and is ”a sharp weapon of class strug­

gle."^] In summer 1978 Jiang Hua, President of the 

Supreme People’s Court, stated that: "... the People’s 

Courts are a sword of the dictatorship of the proletariat 

which must be put in the hands of those loyal to the Party 

and people who display a strong party spirit. We must have 

a strong force capable of fighting."[3]

Tao Lung-sheng emphasized this orientation of China’s judi­

cial system and reversing Alexis de Tocqueville’s famous 

observation on the United States, he concluded that "per­

haps one could describe Communist China this way: Hardly 

any legal question is not resolved, sooner or later, into a 

political or ideological question.’’[4] Thus, it is justified to 

focus one’s attention on political aspects of the judicial sys­

tem of the People’s Republic of China.

What kind of law?

The endeavours of China’s leading configuration for a more 

solidly based legal system are embodied in their programme 

of the "Four Modernizations." A main starting point there­

fore must be the question: What kind of law, what concept 

of law is received in China? What are the motives for such 

a reception? A quick, crude answer should at least name 

three elements. China’s leadership expects law:

- to improve the system’s performance, to make the admin­

istration in all sectors and in all parts of the country 

more efficient and manageable;
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- to consolidate the domestic scene by creating an atmos­

phere that encourages experts and intellectuals to parti­

cipate in the programme for modernization and to make, 

inter alia, actions by the government and its agents 

more predictable;

- to ensure foreign economic partners that there will be no 

return to a ’’Cultural Revolution" - like turmoil, and that 

they are dealing with a country equipped with adequate 

laws for investment, taxation, insurance, patent protec­

tion, arbitration, etc. [5]

The aim is to make China "a powerful modern socialist coun­

try before the end of the century.’’[6] To reach this goal 

it is perceived by China’s leadership as being "essential to 

strengthen the socialist legal system if we are to bring 

about great order across the land."[7]

According to Karl W. Deutsch "(p)olitics is the making and 

unmaking of enforceable commands."[ 8] China’s leading con­

figuration evidently expects law codes and a comprehensive 

judicial system to play a substantial supporting role for 

their policy. Law is received as a tool to make commands 

more enforceable and to help optimize their implementation 

and increase their positive results. Thus law is expected to 

secure the basis of the ruling configuration, as well as to 

rationalize and to improve the pursuit of the "Four Moderni­

zations." The concept of modernization we are dealing with 

to a large extend seems to be oriented at improving the 

administration and maximizing the economic output. The 

political system, therefore, must be able to absorb con- 

tinously changing problems and to meet more effectively 

growing demands. [9] Consequently its judical subsystem 

must help to improve structures and to assist the emergence 

of a "modern", that means efficient, well-trained bureauc­

racy, loyal to the Party. One constitutive element of the 

concept of law presently received in China is rather con­

flicting in nature. Law is expected to do both, to initiate 

involvment and mobilization, and at the same time to secure 

stabilization and control. When Chinese politicians and legal 

personnel speak of law and order, they often use andirig- 

tuanjle, meaning stability and unity.

As long as law remains an element of the "superstructure", 

it is closely linked to the leading coalition at any given 

time, and their interpretation of the ideology as well as 

their concept of the role the judical system should be allow­

ed to play.
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What kind of political system?

According to Parsons, ’’System” is the concept that refers 

to a complex of interdependencies between parts, com­

ponents, and processes that involves discernible regularities 

of relationship, and to a similar type of interdependency 

between such a complex and its surrounding environ­

ment. [10] Karl W. Deutsch has stressed that the supportive 

behaviour or nonsupportive behaviour of the population play 

a decisive role for the future structure and performance of 

the system [11]. Because Chinese leadership strives at im­

proving the system’s performance, it feels compelled to 

maximize public support in order to bring about structural 

changes. As a preliminary definition for ’’Structures”, I 

would propose to describe them as components of a political 

system which are largely independent of time, location and 

person, and which are subject only to a slow process of 

changes. They mostly transform in a retarded way and at 

considerable costs. When they do change this has large 

consequences to other parts of the system. Some of these 

consequences, observable or foreseeable in the Chinese 

case, will be dealt with later in this article.

China’s political system is dominated by the Communist Par­

ty which uses ideological dogmas as legitimizing force and 

has an almost exclusive monopoly for the interpretation of 

this ideology. This Party is not only a supreme guardian 

who gives orientation and sketches broad outlines for the 

nation’s policy. It is, through various forms and agencies, 

an omnipresent force with maximum impact on the long-range 

planning as well as on day-to-day politics. However, this 

Party is not omnipotent, is not lead by monolithic leadership 

united in unanimous decision-making. It is a complex coali­

tion of numerous groups and factions. [ 12] Policies formulat­

ed and carried out are mostly compromises between various 

conflicting ideas and concepts. [ 13] It would be somewhat 

odd to make an artificial segregation between Party and 

State; especially in the case of the People’s Republic, 

where without the Party there would not be the State we 

observe now. State officials derive their impact on political 

life from their position in the Party ranks. The Party 

plans, executes, controls, and corrects. The State manages 

the implementation of the Party’s directives and handles 

bureaucratic work. Its position is further weakened because 

of an acute shortage of skilled administrators and because 

of extremely poor communication between its various branch­

es. Both shortcomings constitute one of the many obstacles 

to China’s modernization. [ 14]
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Within the framework of the political system it is the ideol­

ogy which has the function to propagate, mobilize and 

legitimize.[ 15] One decisive aspect of the system is the 

learning capacity, and even in most turbulent periods 

Chinese leadership seldom became a victim of its own prop­

aganda. Events since the late 1970s have again demonstrat­

ed that ideology is very much in flux. [16]

That system’s political leadership displayed a typical ap­

proach in its efforts to rebuild the legal system. The Party 

(its core group) gave new directions and furnished them 

with ideological legitimization. The state apparatus followed 

with the creation of a broad framework. This encouraged 

and stimulated discussions paralleled with controlled ex­

periments and model cases to fill out most parts of the 

framework. The debates then moved - or were allowed to 

move - to more tangible levels. All this had its impact on the 

Party’s leading coalition which summarized and studied the 

development, made corrections if deemed necessary, and 

fixed the more concrete meaning of its broader outlines. [ 17] 

All the time Party leaders went carefully ahead, and this 

enabled different factions to watch each other, to maintain 

temporarily the unsettled balance of the coalition. While re­

building the judical system, the Party moved slowly, al­

though outside of China, observers quite often got the im­

pression they watched drastic and rapid changes. The 

post-Mao leadership waited for response and positive results 

to the first step before taking the next one; or reacted 

when the results were regarded as being counterproductive 

to the new line. [18] With the first step secured, the Party 

authorized state organs to put new directives into action, 

for example, to write them into law. [19]

While explaining the 1978 constitution Ye Jianying invoked 

Mao, who had said that ’’the legal system must be respect­

ed. Acting in accordance with the law does not mean being 

bound hand and foot.”[20] Ye deliberately placed these two 

sentences before his summarizing remarks on people’s 

rights. He undoubtedly meant to argue in two directions. 

People, especially during the ’’Cultural Revolution”, had 

experienced that judical, or mostly non-judicial officials (or 

not even officials at all) had offended, tortured, and im­

prisoned them using vague or no regulations. They had to 

be convinced that the new socialist legal system was now to 

protect them. On the other hand, cadres had experienced 

difficulties in the past with legal professionalism, and may 

have found themselves often caught in numerous laws, 
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decrees, regulations, etc., hindering a quick response to 

demands and a flexible implementation of political decisions. 

Cadres may have feared that a more solid system and the 

re-emergence of legal experts might damage their position. 

The absence of any legal system had increased these cadres’ 

elbowroom. Now they feared that they had to render their 

margin and would become subject of control to others. They 

had to be convinced that a socialist legal system would not 

automatically erode their position, but was instrumental for 

China’s modernization, would not necessarily slow the pace 

and would not provide loopholes for counter-revolutionaries. 

The Party had to create an atmosphere where people would 

be willing to engage themselves. Thus the Party had to 

encourage, had to correct the past, and had to make cred­

ible promises for the future. It had to overcome a tremen­

dous amount of distrust and scepticism on the side of those 

who had suffered. It also had to ensure the vast majority 

of its cadres that although they had to reorientate them­

selves they were still needed. The Party thus faced a 

dilemma: To denounce a large number of its own members, 

and at the same time to re-enlist the support of other 

cadres.

It should be recalled that all the rehabilitations and debates 

on a new legal system in 1977/78 were accompanied by the 

’’Two Blows Movement” (Shuang da yün dong). As to the 

slogan, ’’Two Blows” meant to strike at sabotage activities 

of class enemies and at frenzied assaults of capitalist 

forces[21], and its most important goals were:

Strengthen party leadership [ 22] and achieve economic 

stability. [23]

Destruction of ’’social foundations of the ’Gang of Four’.” 

[24]

- Wiping out of anarchistic trends and ultrademocracy.[ 25] 

Generating mass mobilization and correct leaderhsip. [ 26 ] 

Establishment of order and work discipline, or as the 

Party secretary of Fujian put it: ’’Chaos has to be turn­

ed into order.”[27]

- Observance of law. An excellent social atmosphere had to 

be created in which the cadres take the lead in observ­

ing the law, the masses spontaneously obey the law, and 

the leading organs and judicial departments strictly act 

in accordance with the law. [28]

’’Two Blows” stood for party leadership, discipline and mass 

mobilization. The movement had all the ingredients of former 

mass campaigns.



54 Werner Pfennig

All over the country the Party tried to enlist those who had 

expertise but not power; and the Party wanted to maintain 

this division. On the one hand all abuses had to be exposed 

and corrected, the pledge that such encroachments would 

not happen again had to be made credible. On the other 

hand the Party had to avoid irritating its loyal cadres.

What we observe is a political system that wants to modern­

ize and regards a comprehensive legal system as being nec­

essary for its endeavours. It is a system which calls for 

cooperation, enthusiasm, innovations, spontaneity, involve­

ment and criticism of the intellectuals as well as of the 

masses in general. At the same time it wants to plan as 

many segments of society and sectors of political/economic 

life as possible, seeks to direkt them, wants to guide the 

intellectuals in a strict way and finds it essential to super­

vise the masses.

If one wants to assess such a political system one might 

ask:

How well corresponds the performance of the system with 

the aspirations, needs and the will of the people? Who 

defines needs and how are they determined?

Does the system provide room for social experiments 

which can be conducted free of fear?

This almost automatically leads to the more penetrating 

general inquiry as whether a system such as the one of the 

People's Republic, led by a Communist Party, can innovate, 

in the sense of innovare (renew) , and effect fundamental 

changes within an established restrictive order? [29] Or, in 

other words, is a true socialist revolution/transformation 

possible under state capitalism and comprehensive state 

planning system?[30]

The historical trial

As mentioned before, the call for participation was to be 

made credible by efforts to correct the past. Besides the 

countless rehabilitations, the trial against ten former prom­

inent politicians played a decisive role. [31] The trial had 

an entirely political character, and - among other things - 

was meant to give selfconsciousness to judical institutions.

One reason for the joint presentation of the Four, together 

with Chen Boda and the generals, was to demonstrate that 

Mao was more victim himself (plots to assassinate him) and 

not a kind of co-defendant tried in absentia. [ 32]
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The decision to arrest the Four was apparently a collective 

one which the sage anticipation of mass support and was 

taken in order to forestall the prospect of an internecine 

civil war. The delay of the opening of the trial may be 

attributed to a period of hard political bargaining. The 

leadership found it necessary first to maintain calm and 

stability. Both the countless rehabilitations and the new 

course helped to erode latent support for the ultraleftist 

dogmatic line, which was lurking in many layers of Party, 

State and Army. Prior to the convocation of such a show­

trial the leading coalition found it necessary to have a work­

ing legal system. The trial was to be a model of Chinese 

socialist justice. Its preparation and realization were evi­

dently influenced by considerations of political expediency. 

The whole trial was meant to demonstrate that party offi­

cials will be brought to court, regardless of the prominence 

of their former position. It was to be proved that all people 

were now equal before the law. The new criminal law and 

the code of criminal procedure, however, were not fully 

applied; a special court handled the case. Evidence sub­

mitted to the court would have demanded a mandatory death 

sentence. [33] People in China have been and are executed 

for far less, than was written down in the indictment against 

the ten defendants.[34] A death penalty really executed, 

would have unduly stirred up commotion and might have 

helped to transform the accused into martyrs and, besides, 

it is not a Chinese Communist tradition, to shoot party ri­

vals. In addition, attention had to be paid to the still in­

fluential position of the military, whose former commanders 

were now on trial. To the leadership - which at that time 

was a very unsettled configuration - the suspended death 

sentences provided a convenient escape: Justice was de­

monstrably executed and yet the possible creation of myths 

and martyrs for the cause of ultra-leftists’ radicalism was 

eschewed. [ 35]

Besides a proper judical analysis and political assessment of 

the trial, which I have abstained from giving here because 

of lack of space, one reflection must be made. In the 

People’s Republic political conflicts which have led to violent 

eruptions, to the destruction of personalities, and even 

killing, had happened before. But we observe a clear dis­

tinction. During land-reform, family-refo rm, the ’’Three- 

Anti” and ’’Five-Anti” movements, the ’’Anti-Rightist” cam­

paign, and the ’’Socialist Education Movement” victims were 

mainly ’’counter-revolutionaries”, ’’class enemies” or those 

associated with the former regime. At struggles within the 
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Party’s top echelons those purged were a few prominent 

members, Gao Gang and Peng Dehuai for example. [36] The 

Cultural Revolution had primarily two distinctive features 

which deserve attention:

The magnitude, scope and dimensions of the struggle;

- for the first time Party leadership was involved and 

seriously affected in large numbers. Many of the promi­

nent victims enjoyed, after years, a political comeback.

Those affected personally and now being in a position to do 

so, struck back (bao chou). They did so with new laws, a 

special court and a show-trial, although, the new laws were 

not always applied. Those who allegedly plotted to kill Mao 

were brought to court after more than eight years. Why not 

earlier? The whole trial and its preceding years demonstrat­

ed that it was a highly controversal affair within China’s 

leadership and that different groups had diverging per­

ceptions and expectations of its possible gains and effects. 

[37]

Some conceivable consequences

The countless number of rehabilitations and the continuous 

exposure of all kinds of encroachments, corruptions, etc. 

and the punishing of those held responsible, all this of 

course will have consequences. The buildup of a socialist 

legal system and the new course in general are bound to 

raise expectations which the leadership may find increasing­

ly difficult to meet. Punishments, a more open debate, and 

rewards handed out on a selective basis will not solve 

problems. It gives people a chance to voice their chagrin 

and the Party can demonstrate its awareness of unjustice 

and shortcomings.

Discussions, however, may very well lead to the manifesta­

tion of more concrete demands. The leadership seemed to 

have anticipated such a trend. Almost all the cases one can 

examine showed that attempts were made to narrow and 

personalize the target. Not housing and food shortages, 

insufficient supplies and spare parts and not chaotic book­

keeping and planning were blamed, but rather individuals 

who had failed. But once the mass rallies are over and the 

wrong-doers have been exposed and punished, the problems 

are likely to remain and may cause again resentment. The 

Party’s view therefore was entirely correct that improvement 

of order and justice must be an indispensable component of 

overall modernization. [ 38] Consequently, through the whole 
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period of encouragements and punishments warnings were 

given that one's expectations should not be too high.

As many other countries, China will be increasingly facing 

a general problem. The number of requests from clients to 

various service organizations will grow rapidly. The cost of 

error will increase too, but it is rather doubtful whether 

the number of outlets for rational social services will be 

able to meet these requests; not to speak about services 

provided before expressed requests by specific clients, the 

so-called scan-function in the request-service-relationship. 

The People's Republic does not seem to have the resources 

and skills necessary to practise an anticipatory crisis 

management. Here especially young people will be frustrated 

easily, for example by the limited range of choices and the 

waiting-line problem in education. [ 39]

There is now a more solidly based judical system in China, 

and efforts are made to improve judical education, both in 

terms of quality and quantity.[ 40] The maturation of the 

legal system and continued codification will make the bulk of 

economic-administrative affairs more manageable. But it is 

also likely that big enterprises and factories may set up 

their own legal offices and go to court against each other 

over questions of supplies, fulfillment of contracts, quality, 

payments, etc.

When judicial institutions have proven their usefulness, they 

may be able to examine whether State organs acted in ac­

cordance with the constitution and abided by the laws. 

Since Party directives are implemented via the State ap­

paratus, this could become, in the future, a level where 

the Party is watched more closely by judical institutions. 

However, this is not likely to develop into a trend towards 

the establishing of a "Supreme Court" in China like the one 

in the U.S.A.

As far as the future of the judicial system is concerned 

there will be a widening gap between the domestic and for­

eign levels. At home the legal system will continue to be "a 

sharp weapon of the dictatorship of the proletariat." [41] 

Chinese judges will not decide in political cases on their 

own. But they may extend their radius of action within the 

given framework laid down by the Communist Party and 

spelled out in the constitution and the law codes. A per­

formance over years, adequate to the expectations of the 

leadership, will bring stability and self consciousness to 

judical institutions. It may gradually also change political 

procedures, not necessarily their outcome. Especially in the 
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field of economics (foreign trade, joint ventures, licenses 

for off-shore drilling, etc.) judicial institutions will enjoy 

more space to apply their special knowledge. Here legal 

work can be expected to be fully to the advantage of the 

Party’s programme for modernization. The work is primarily 

technical, needs experts, and is unlikely to question the 

Party's domestic position.

Two consequences that are closely interwined with each 

other may dominate future developments: The interdepend­

ence between internal consolidation and external (economic) 

relaxation. The second point is constraints generating from 

a sound modernization. Romania is an example where a more 

relaxed economic strategy and a more flexible foreign polcy 

do not necessarily mean likewise a vigorous democratization. 

The Soviet Union and other countries show that a com­

prehensive collection of legal codes by no means is equiv­

alent with a democratic - or in the best sense - socialist 

system. If the group around Deng Xiaoping and Hu Yao- 

bang wants to pursue its course in economics and foreign 

affairs, it has to give more breathing space to experts and 

intellectuals, allowing them to participate in this process. 

On the other hand it also means that Deng and his asso­

ciates will always use flanking methods to support their 

position and political programme, which means they are like­

ly to act in a repressive way towards outspoken dissidents. 

They will always curb democratic experiments which tend to 

get out of control. Such a policy is needed to secure the 

pursuit of their line and will help to defend their course 

against critics among their top colleagues.

The buildup of socialist legal system was endorsed by Chi­

na's leadership as a constituent element of their new pro­

gramme. Mobilization and industrialization are regarded 

necessary for the country's thorough modernization. Mobili­

zation, if duly carried out, must make people available for 

new patterns of behaviour and will confront them with situa­

tions where they have new needs and new learning ex­

periences. Modernization is always politicization. A sub­

stantial broadening of political participation will evoke mass 

expectations. "The needs, wishes, and pressures of newly 

mobilzed social strata or regions have to be accommodated 

within an old system which may be ill-suited to respond to 

them in an adequate way."[42]

To some observers it seems evident that the very success 

of economic development tends in the long run to strength­

en the forces of spontaneous, self-sustaining change, which 
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are typical of modern societies everywhere, while making 

the cost of further imposed revolutionary change not only 

higher but also more obvious. When Party leadership has 

recognized the dangers and limits of permanent revolution, 

the regime is likely to turn into an essentially conservative 

bureaucracy.

The emergence of technocrats, experts, and highly skilled 

legal cadres will affect the unstable balance between per­

sonal and institutional power even further. China still ex­

periences a conflict between two kinds of elites: revolution­

ary veterans (not necessarily a question of age) and young 

daring cadres identified with utopian orientations on the one 

hand and the now technocratic-bureaucratic elite aspiring to 

influence politics in the name of rational economic develop­

ment, and trying to secure its position with a legal frame­

work and foreign contacts as well as with an identification 

with one leading group of the ruling configuration on the 

other hand. It will be increasingly difficult to couple the 

dynamism of spontaneous social change with the expertise of 

the intellectuals and a guided, imposed social change. But 

planned social change - through the ’’Four Modernizations” 

for example - will result in unintended political change.

With the success of development, the forces of evolution 

from below tend to get stronger and the forces of revolu­

tion from above weaker until the process of recurrent rev­

olutionary transformation loses its momentum and finally 

comes to a standstill because the cost of further imposed 

transformation to the regime itself, in terms of internal in­

tegration, economic strength and international power, is 

seen by the leading coalition as prohibitive.[43] Therefore, 

it is hard to speculate whether Deng Xiaoping and his as­

sociates would risk a new ’’Cultural Revolution”, this time 

triggered off by themselves, if they feel hard pressed and 

are convinced their position and programme is in critical 

danger. The problem is, however, that in China prospects 

for rapid success of the ’’Four Modernization” are looking 

less bright. This happens in a period when the Party has 

lost some of its former authority. The regime may lose 

gradually some of its power to mobilize people (thus control­

ling them). Efforts will be made to substitute this with sup­

portive behaviour from the judicial system. Historically one 

indicator always has been a slight reduction of all-too-visible 

Party and Government activities and a modest increase in 

legal and social security for the average individual. The 

need for continuous economic growth leads to an emphasis 

of rationality, to a distrust of sudden improvisations by 
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dynamic, even charismatic leadership. What is asked for, 

and will be stressed, is the predictable regularity of bu­

reaucratic procedures in the application of the Party's 

statute, the State’s constitution and the country’s laws.

The process of modernization and the absence of a charism­

atic leader in China make it even more imperative to develop 

viable political institutions. Here some caution, even scep­

ticism, seems advisable. Recent developments and previously 

the wording of the constitution and the criminal code were 

not too encouraging. The documents define who is to be 

punished: traitors, counter-revolutionaries, landlords, rich­

peasants and reactionary capitalists who have not yet been 

reformed. Both, the 1975 and the 1978 constitution included 

"other bad elements" which at times could apply to almost 

everybody.[ 44] The 1978 constitution also mentions newborn 

bourgeois elements and "People’s Daily" gave a definition: 

"New bourgeois elements are those who resist the socialist 

revolution, endanger socialist construction, seriously damage 

socialist common property, embezzle society’s wealth or com­

mit criminal acts." [45] This is not precise. It is vague and 

rather obscure like the definition of "counter-revolution" in 

the new criminal code. [46] The principle of everyone being 

equal before the law has also been diluted. "In our law we 

never say that everyone is entitled to equal rights. We take 

away the political rights of counter-revolutionaries, major 

criminals, and other exploiting elements who have not re­

formed themselves well."[47] It can be suspected that the 

definition of "exploiting element" and "reformed well" will 

not be a stable one, but may change according to political 

climate. There has been an impressive debate on these ques­

tions, and how to define offenses clearly. [48] But there is 

enough room for scepticism and lawmakers seem more to 

concentrate on technical, legal aspects in the field of econ­

omic regulations. This discussions on human rights - or 

democratic rights of the people - once very lively in Chi­

na, [49] may still exist, but are hidden. It appears that in 

the People’s Republic the Party/Government gives the 

people less of what they want but rather what Party de­

cisionmakers have defined as what people need.

But there must be political mechanisms and more important a 

cultural climate which will encourage people to get involved 

in the new programme and will allow them to hold Party/ 

Government publicly accountable, and which will effectively 

discourage reprisals against those who criticize official con­

duct. "The contradiction between the need for genuine 

politicization and the requirement that everyone's attitude 
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always be 'correct' may be the most fundamental one for the 

future of Chinese politics."[ 50] This contradiction is pro­

hibitive to the quest for innovations and the willingness to 

take responsibility, both badly needed for the reconstruc­

tion of a legal system which deserves such a name and for 

modernization in general.

Some tentative conclusions

"The law and the constitution of a people are an expression 

of the social consciousness of their leaders."[51] The re­

naissance of China's judiciary since 1977/7 8 clearly demon­

strates that the leader's social consciousness has increased. 

The "Cultural Revolution" was a profoundly sobering ex­

perience. Without this turmoil there perhaps would not have 

been the developments on the judicial scene we observe 

now.

So far, events are still largely in the interest of the domi­

nant group of this leading coalition. The development was 

initiated predominantly by this coalition and the Party is in 

control. There appear to be no organized groups of dis­

sidents of a large scale. There is outside the Party no 

visibly active group which could effectively question the 

present ensemble of gravities within the powerstructure. 

Compared with the past, people now have codes to tell them 

what to do - or rather what not to do - and how far to go. 

With regard to the relationship between Party and legal 

specialists the emergence of a cooperation is visible. Cadres 

need the expertise of the experts and the experts need the 

influence of the cadres to put their expertise into political 

action. This marriage of convenience between technocrats 

and Party cadres may develop further. It could in the 

future resemble in form (partially in essence) the historical 

coalition between scholars and bureaucrats in China.

Developments at the Party centre are not to be discounted 

in their significance, but leadership needs time to get used 

to their own ideas and have them tested in practice. It is 

therefore important to examine events and trends on lower 

levels. In the field of elections again the careful step-by- 

step approach was visible. Elections were discussed over a 

long span of time, later carried out in instalments, first in 

factories. There have been early calls for democratic elec­

tions inside the Party and among the people. Examples from 

1963 were cited to demonstrate that it had worked before 

and that there was little to fear from engaging in such 

democratic procedures on a larger scale. Anhui province 
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had nominated its candidates for the second Party Congress 

in 1963 freely and the election was conducted successfully 

through secret ballot. An author asked, since a province can 

do that, why not other units as well, at county and com­

mune level; and since a Party committee can be formed that 

way, why not a government?[52] Finally a new election law 

was put into effect. [53] Elections were held in county level 

for the first time since the founding of the People's Repub­

lic. First from November 1979 to spring 1980 in 66 carefully 

selected counties, until July, 310 more counties and prefec­

tures followed. The nationwide elections finally showed a 

high turnout, about 90 percent.

Here could develop a narrow space for grassroot control, a 

source for criticism and encouragement. With the elections it 

could have also been attempted to check local bureaucracy. 

One might further argue that the holding of elections could 

have been a substitute for the elimination of the "Four Big" 

from the constitution. [54] Again an indication for a com­

promise among the leadership?

Other, less encouraging developments at lower level show 

that China has to cope with growing crime rates. [55] Diag­

noses mostly named three reasons: bad influence of "coun­

ter-revolutionary elements" like the Lin Biao and Jiang Qing 

cliques are still lingering on; judicial institutions had not 

applied laws strictly enough and had shown too much in­

opportune leniency; bourgeois ideology and capitalist life­

style are still - or again - influencing parts of the popula­

tion. There had been earlier warnings that the new course 

would certainly encounter difficulties, not restricted to 

crimes, but in general terms, because, as a commentator 

concluded, the laws of modernization were still a brand new 

subject to the masses of cadres and people. [56] To handle 

crimes more effectively it was proposed to speed trials, 

isolate recidivists and others who had committed serious 

crimes in special camps located in remote areas, to improve 

cooperation between civil and military organizations, and to 

educate the masses (strengthen social control through var­

ious agencies and make parents, colleagues, resident com­

mittees, schools, factories more aware of their share of re­

sponsibility.) [ 57]

Party and institutions concerned still try to find the appro­

priate course between flexible enforcement of law (educa­

tion, leniency, mediation) and merciless punishment (use 

law and sentences as deterrent).
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There has been a long debate over the right balance be­

tween democracy and centralism, a balance which is regard­

ed essential for guaranteeing the success of the "Four Mo­

dernizations.” ’’When we talk about democracy, we should 

not divorce ourselves from centralism. Nor should we inter­

fere and undermine the normal work order, production work 

and social order when we talk about democracy. Democracy 

and centralism form a unity of opposites. We should not 

overemphasize one aspect to the neglect of the other. There 

was not enough democracy in the past; therefore we partic­

ularly stress the need for democracy during the current 

period. But this does not mean we should deny centralism. 

The kind of democracy that denies centralized guidance or 

the kind of democracy without the restraint of discipline is 

not genuine people's democracy, but anarchy.”[58]

Harsh sentences have been passed by the courts and many 

people were taken to "reform through labour" without many 

legal procedures. Not enough efforts are made to deal with 

social roots of crime. However, Kaminski has pointed out 

that there is no significant decline in judicial work which 

would in his view justify a comparison with the period that 

followed after the "Hundred Flowers" in 1957. He made spe­

cific reference to ongoing codification, securing the position 

of lawyers, legal publications, reception of non-Chinese 

legal concepts, and the revitalization of traditional Chinese 

elements. [ 59]

A glance at the history of the People’s Republic shows that 

about every five years there has been a drastic shift in 

politics. The Party therefore has to overcome scepticism and 

has to stress continuity/stability, because this time, costs 

of delay and costs of error would be extremely high. ’’..., 

there will be serious costs if the party should fail to im­

plement the promised reforms, for this would handicap the 

regime’s program for re-enlisting the loyalty of its most 

talented groups and replacing fear with personal security 

and cynicism and apathy with enthusiasm and pride." [60]

The question is whether China's leadership is able and 

willing to pay the price for continued genuine moderniza­

tion. Karl W. Deutsch has stated, that in "the now dawning 

epoch of history the capability of all political systems to 

learn, to innovate, to transform themselves and to produce 

their own identity may very well be decisive for their sur­

vival." [61] The history of the People’s Republic has demon­

strated that this system is able to enlarge its learning ca­

pacity. On the other hand there are enough historical ex­

amples that a process of modernization imposed from above 
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and accelerated too rapidly produced its own dynamics and 

did let demands grow too fast for the ruling group to build 

up their adjustment capabilities. Within China, one might 

argue, there is widespread consent among the population, 

welcoming the new course and complaining that the modern­

ization, on the contrary, is moving too slowly. Neverthe­

less, modernization always changes power structures. Ruling 

groups which are pushing forward changes and ask for par­

ticipation and cooperation of formerly strictly regulated and 

controlled people, may very well, while pursuing such a 

concept, in the long run erode their own position and basis 

for power. Demands for improvements often grow faster 

than does the economy and the installation of democratic 

institutions and procedures will lag behind. This is likely to 

create frustration, "and this kind of frustration is a power­

ful stimulant for political participation.” [62] People voice 

their demands, and want to have a fair share of the so­

ciety’s attainments, which they expect to be available. The 

mere presence of new laws is not remedy enough, as they 

can easily be covered up by other norms. [63]

Certainly, this is not a problem unique to China. The mod­

ernization of a society creates numerous counter pressures 

that demand sophistication, differentiation, responsiveness 

and flexibility in the law. Galanter has described the dif­

ficulties while pointing to the characteristics of process and 

ambivalence: ’’Modern law ... is not a destination, but rath­

er a focus or vector toward which societies move. But the 

very forces that support this movement and are released by 

it deflect it from its apparant destination ...”[64] What 

must be continously tried to be achieved, and when achiev­

ed, carefully maintained? It appears to be a co-existence 

between customary (not patterns of behaviour and privile­

ges based on unchecked Party influence), bureaucratic, and 

rule-of-law ideas within China’s society, where the legal 

system is licensed, entrusted and empowered by the Party 

to maintain a balance between these components. The ques­

tion still remains, what do modernization-supporting rulers 

do to secure and legitimize their position under changing 

circumstances?

Voluntary partial sharing or even partial renunciation of 

power (if not forced) has trust in security and maintenance 

of the established dominion as main presupposition. So far 

the leading coalition within China’s post-Mao leadership has 

not renounced anything regarded as being essential to their 

rule. We observe a difficult period of transition, of adjust­

ment which is marked by centrifugal forces, by trial and 
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error. Dynamism of spontaneous social change is to be 

coupled with expertise of the intellectuals and guided, 

planned social change imposed from the top.

The "Cultural Revolution" was a sobering as well as stimula­

ting experience. The need for a sound legal system was 

demonstrated beyond any doubt. But it also produces mem­

ories that hinder the emancipation of top politician’s minds 

and the ones of countless lower-level cadres. There is still 

fear that too fast a modernization may again lead to distur­

bances and chaos.

Criteria have been named for the trilateral relationship be­

tween modernization, democracy and legal system:

Socialist democracy must be judged by whether or not it 

serves socialist modernization. It must also be judged wheth­

er it is conducive to emancipating minds, setting things 

straight, strengthening discipline and enhancing our fitting 

capacity, also whether or not it is seriously implementing 

the socialist legal system. "If we stress democracy without a 

socialist legal system, we inevitably will go astray."[65]

Many aspects of China’s future course deserve our interest 

and warrant attention. A main question certainly will be: 

How much democracy does socialism need in China, and - in 

the leadership's evaluation - how much democracy can Chi­

nese socialism bear?
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